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LAW OF EVIDENCE,IN RELATION TO BOOK DEBTS. 
No. II. 


We concluded our last number on this subject, with an ab- 
stract of the law, as it has been settled m the commonwealth 
of Massachusetts, respecting the admissibility of the plaintiff, 
in an action to recover the amount of articles delivered, ser- 
vices performed, &c. as charged on book, to testify as to the cor- 
rectness of his charges. We will now proceed towards accom- 
plishing the plan we proposed, of giving a view of the law upon 
the same subject, as it has been established in the other states. 

Matinre.—We do not learn from the reported decisions of this 
state, nor from any other source, that the law, as we have stat- 
ed it to exist in Massachusetts, has been altered in the former, 
since it became an independent and separate territory. 

Ruope Istanp.—The practice of admitting a party who is 
plaintiff, to swear to his account, has existed, as in Massachu- 
setts, time out of mind ; and the Massachusetts decisions on the 
subject are generally regarded by the courts. As to money 
charges, the party is not allowed to swear to any amount, 
however small. 





New Hamrsuire.—It is stated, we observe, generally, in the 
Law Register of Mr. Griffith, that in New Hampshire, in the 
common dealing of traders, mechanics, farmers, or profession- 
al men, book accounts are evidence for any kind of articles that 
are the subject of book charge; but that the book is to be 
proved by the clerk, or if none, by the party himself who made 
the original entries.t. A more particular and satisfactory ac- 
count of the practice in this state, in these cases, is afforded by 





*S Griffith’s Law Reg, 47. 8, 
VOL. LIL.—NO. VII. 29 











a ee ee ee eee en 


ee 


) 
: 
: 





228 Law of Evidence, in relation to Book Debts. [July, 


the reports of the cases adjudged by the Supreme Court, from 
which we have gleaned the following information. 

It has-been long the settled practice in New Hampshire, to 
permit the account books of a party, supported by his supple- 
mentary oath, to go to the jury, as evidence of the delivery of 
articles sold, and of the performance of work and labor. But 
the practice is confined to cases, where it may be presumed 
there is no better evidence, and has many limitations. In the 
first place, it must appear, that the charges are in the hand- 
writing of the party who is sworn. This is deemed necessary, 
because, if the charges are in the hand-writing of a third per- 
son, such third person is presumed to know the facts, and may 
be a witness; so that there is no necessity of admitting the 
party to testify in his own cause. The book is therefore in 
such a case rejected. 

In the next place, the charges in the hand-writing of the 
party must appear in such a state, that they may be presumed 
to have been his daily minutes of his transactions and business. 
For if it appear in any way, that many charges, purporting to 
be made at different dates, were in fact made at the same time, 
the book is not evidence. The charges must appear to be the 
original or first entries of the party, made at or near the time of 
the transaction to be proved; and if the contrary appear, the 
book cannot be admitted as evidence. There must be no 
fraudulent appearances upon the book, such as gross alterations; 
and where it appears, by post marks, or otherwise, that the ac- 
count has been transferred to another book, such other book 
must be produced. If it appear by the book itself, or by the 
examination of the party, that there is better evidence, the book 
cannot go to the jury asevidence. Thus, if an article be charg- 
ed in a book as delivered by or to a third person, or if the par- 
ty on examination admit that to be the fact, the book is not 
evidence of the delivery of such article. The party, when 
called, is permitted to state only in the first instance,that the 
book produced is his book of original entries ; that the charges 
are in his hand-writing; that they were made at the time they 
purport to have been made, and at or near the time of the de- 
livery of the articles, or of the performance of the services, He 
may however be cross-examined by the other party; in which 
case, his answers become evidence, and he is entitled to give a 
full explanation of any matter in relation to which an inquiry 
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is made on cross-examination. ‘The courts deem it reasonable 
and proper that the party should be made a witness, so far as 
the opposite side chooses to make him one; and that as far as 
he is made a witness, he should be at liberty to give a full ex- 
planation. Beyond this a cross-examination does not entitle 
him to go, It does not entitle him to testify as to independent 
facts, not necessary to the explanation of the facts. It does not 
make him a witness in chief in the cause.! 

In an action of assumpsit in New Hampshire, the defend- 
ant pleaded the general issue, and filed, by way of set-off, an 
account, one item of which was acharge of 1109 yards of cloth, 
and another item of 187 yards of cloth. To prove his set-off, 
the defendant offered in evidence, his book of accounts, accom- 
panied with his own oath, that the book offered contained the 
original entries of the articles mentioned in his set-off; that the 
entries were made at the time they purported to be made, and 
at or near the time when the respective articles were delivered. 
He was then cross-examined by the plaintiff’s counsel in the 
same manner that witnesses in chief are cross-examined ; 
upon which the defendant’s counsel proposed to examine him 
as a witness in chief; and this was permitted by the Court. In 
the course of his examination, he stated, that the said parcels 
of cloth mentioned in the set-off were delivered, not to the 
plaintiff, but to the servants of the plaintiff. After the argu- 
ments of counsel to the jury, on both sides, were closed, the 
plaintiff’s counsel objected, that the book of accounts could not 
go to the jury, as evidence of the delivery of the cloth, be- 
cause it appeared, that it was in the power of the defendant to 
produce better evidence, the testimony of those to whom it 
was delivered; but the Court overruled the objection as made 
too late. The jury having returned a verdict in favour of the 
defendant, the plaintiff moved the Court to grant a new trial, 
on the grounds, that the defendant had been improperly admit- 
ted to testify in his own cause as a witness in chief, and that 
the book of the defendant had been improperly submitted to 
the jury, as evidence of the delivery of the cloth. Richardson, 
C. J., who delivered the opinion of the Court, said, “ As soon 


4 Per Richardson, C. J, at the Merrimack January Term of Sup. Co, of N 
Hamp. 1825, in the case of Lastman y. Moulton, 3 N. H. Rep. 156, 
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as it appeared, that the cloth was delivered to a third person, 
the book became incompetent evidence to prove the delivery 
of that article ; and the jury ought to have been so instructed. 
It was no waiver of the objection, that it was not taken until 
the arguments were closed. It was enough that the attention of 
the Court was called to the subject before the jury retired. 
The objection, in its nature, amounted to nothing more than a 
request to the Court to give the jury proper directions in a 
matter of law, arising in the cause; and the refusal of sucha 
request is clearly a good cause for a new trial. We think also 
that the defendant was not entitled to testify as a witness in 
chief.’”! 

The objection was made in New Hampshire in the case of 
Dodge (administrator) v. Aforse, that the book of the deceased 
supported only by the supplementary oath of the administrator, 
was improperly permitted to go to the jury. But the Court 
thought it would be difficult to show a good reason, why the 
book of an intestate, supported by the supplementary oath of 
his administrator, should not be considered as good evidence ; 
and they accordingly overruled the objection.?2 

Vermont.—Vermont has a statute, giving what is called 
the “ action of book account.’’ ‘This statute directs, that if the 
defendant plead any plea, which, if true, he ought not to ac- 
count, the issue shall be tried by a jury; and if it is found for 
the plaintiff, the Court is to appoint auditors.3 Original books 
of entries, it is stated in Mr. Griffith’s Law Register, and the 
oath of the parties, are admissible evidence before the auditors ; 
and ferhapfis, on any question arising on the acceptance of their 
report, before the Court.4 

The following points, respecting the admissibility of parties 
to testify respecting the justice and validity of charges on book 
made by and against them, have been settled by the Supreme 
Court of Vermont: 

Both parties to an action on book account, being made wit- 
nesses by the statute, each has a right to testify and to demand 
the testimony of the other.’ The examination of parties be- 


1 Per Richardson, C. J, at the Merrimack January Term of Sup. Co. of 
N. Hamp. 1825, in the case of Eastman v. Moulton, 3 N. H. Rep. 156. 
23 N. Hamp. Rep. 232. 35 Griffith’s Law Reg. 22, * Ibid. 


® Stevens y. Richards, 2 Aiken, 81, 
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fore auditors, relative to the accounts exhibited, is general, 
and extends to all circumstances connected with such accounts.? 


Where the defendant presents no account on his part, the 
charges and credits of the plaintiff, made at the same time in 
relation to the same subject, are to be taken together, so that 
the defendant cannot claim the advantage of the one without 
being answerable for the other.? If the party to whom the 
goods are delivered pay down cash for them, or if he receive 
them in payment of a pre-existing debt, so that they never right- 
fully became the subject of a book charge against him, it is 
competent for him to testify to that fact; and if both parties 
are examined as to the matter (as they may be), it is the duty 
of the auditors to decide upon the whole examination and 
proofs, as the weight of the testimony may require.’ A con- 
fession of judgment to account, in an action on book account, 
does not conclude the defendant as to any article charged, or 
prevent him from questioning before the auditor, the propriety 
of a recovery therefor, in the form of action established in Ver- 
mont. 

A transfer and delivery of the articles charged, are, in Ver- 
mont, essential to the validity of the charges, without which no 
action of book account can be sustained upon them.’ And the 
right to make the charge on book must exist at the time of 
delivering the article, or performing the service, and cannot 
depend upon the happening of subsequent events.6 Where 
there is a contract of sale, which is not executed by actual de- 
livery, the action of book account cannot be sustained.? Where 
the action is instituted for articles delivered which have latent 
defects, the value of the articles is the legal rule of damages, 
and not the customary price of the articles, unless controlled 
by a special agreement of the parties.® 

As to the effect in Vermont of erasures and alterations in an 
original book account,—they do not destroy its character as an 
original: such book being competent evidence before auditors, 
and the erasures, &c, go to its credit only.° 

As to what charges are recoverable in Vermont, under the 


* Fay v. Green, 2 Aiken, 386, * Harrington v. Hall, 2 Ibid. 175. 
® Fay v. Green, 2 Ibid. 86, * Read v. Barlow, 1 Ibid. 145. ® Ibid. 
8 Slasson v. Davis, 1 Ibid. 75, 7 Barlow vy. Read, 1 Vermont Rep. 97. 


* Stevens v. Richards, 2 Aiken, 81. % Sargeant v. Pettibone, 1 Ibid. 355, 











232 Law of Evidence, in relation to Book Debts. [July, 


statute which gives the action of book account, it has been held, 
that a charge for fostages, made by a person while postmaster, 
can be recovered.! Fees for services, as justice of the peace, 
are also proper subjects of book charge, and are recoverable in 
the action of book account.2 So also is money paid for the 
benefit and at the request of the defendant; but the auditors 
must be satisfied by proof that it was so paid.- It is deemed to 
be virtually money borrowed of the plaintiff by the defendant.3 

The production of the original book, it would seem, in Ver- 
mont, is not indispensable to support an action on book ac- 
count. 

Connecticut.—We have already alluded to the form and 
history of the action of book debt in this state. As to the na- 
ture of this action, it may be remarked that assumpsit will lie 
in all cases where book debt will—but that book debt will not 
lie in all cases where assumpsit will. It is difficult, Judge 
Swift states, by any precise principles to ascertain the bounds 
and extent of this action; but it may generally be said that it 
will lie only for such articles sold and delivered—for the use 
of such personal things as are let and hired—and for such ser- 
vices done by the person for another, as are usually in the ordi- 
nary intercourse of mankind charged on book ; and wherein the 
law implies a promise, that the purchaser of the goods will pay 
to the seller as much as they are reasonably worth; and that 
the performer of any service shall receive as much as he rea- 
sonably deserves. The merchant and the farmer charge on 
book the articles they sell on credit; the lawyer, physician, me- 
chanic, and labourer, in like manner charge their services. So 
if a man lets a horse, or any other article of proporty, he 
charges the use on book,—and in such cases there is no ques- 
tion the action lies. 

As book accounts may sometimes contain a great number 
and variety of articles, which it would be extremely inconve- 
nient for a court and jury to examine and adjust, in order to 
facilitate the trial, it is provided by statute, that in all actions 
brought on book accounts, if the account be alleged to be above 


five pounds, the court may appoint auditors to adjust the same, 
4Sargeant v. Pettibone, 1 Aiken, 355 2 Miller vy. French, 1 Ibid. 99. 
3 Sargeant v. Pettibone, 1 Aiken, 355. ‘Read y. Barlow, 1 Ibid, 145, 


®2 Swift’s System, 167, 8 
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and award the balance, for which judgment shall be rendered 
with additional costs.! 

A tort, or any consequence of it, or a contract, as such, can- 
not be the subject of this action. Butif a person contracts with 
another to do certain service, at a certaim price, the service 
(though not the contract) may be charged on book, and on 
proof of the contract, a recovery may be had of the sum agreed 
to be paid. The action will lie for betterments done on lands, 
at the request of the owner; but will not lie for the use and oc- 
cupation of lands. Neither will it lie for a mistake ina former 
settlement on book.?® 

Judge Swift says, that the admission of the parties to testify in 
the action of book debt can only be justified from the necessi- 
ty of the case, and though attended with many inconveniences, 
is unquestionably the best mode to settle book accounts that 
can be adopted. It is best he thinks to let the parties in to tes- 
tify, but to check and guard them by requiring regular entries 
of all the articles; for the book is to be considered matter of 
evidence, and must derive its credit from its fairness and regu- 
larity, and from having been made at the time of the transac- 
tion. 

There has been a good deal of doubt in Connecticut, respect- 
ing the points about which a party may properly testify. The 
practice has been to admit the parties to testify to their whole 
knowledge respecting the article charged, as to delivery and 
payment, in the same manner as any other witnesses. Where 
any matter is pleaded in bar, or any question arises on a col- 
lateral fact, the parties cannot be permitted to testify.4 

It has not been the practice to require the parties to produce 
their original books and entries; but have suffered them to go 
to trial on transcripts from their books, or even on accounts 
which are acknowledged mot to be original, or made at the time 
of the transaction.’ The want of the original entries is, how- 
ever, presumptive evidence against the claim.® 

No article can be charged on book, unless the right to charge 
it existed at the time of the delivery. No person-is permitted 


12 Swift’s System, 167, 8. 
* Ibid. Kirby’s Rep. 289, 209, 158, 150. Palmer vy. Green, 6 Conn. Rep. 
14, & vid. 1 Conn. Rep. 75. 
* 2 Swift’s System, 172, * Ibid. ® Swift’s Evidence, 82. 
* Palmer y. Green, 6 Conn. Rep. 14. 
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to charge an article for the purpose of enabling himself to 
come in as a witness, and support the charge by his oath. 
Where a man makes a payment on a note, takes a receipt, and 
loses it, or where the creditor neglects to endorse it, he cannot 
charge such money on book, and maintain an action of book 
debt to recover it back. 

The plaintiff in the action of book debt, is not a competent 
witness to prove an acknowledgment and promise of the de- 
fendant, to take the case out of the statute of limitations.? 


11 Swift’s Dig. 583. * Weed v. Bishop, 7 Conn. Rep. 128. 


LIFE OF THE LATE CHIEF JUSTICE TILGHMAN. 
An Eulogium upon the Hon. William Tilghman, late Chief Justice of Penn- 


sylvania. By Uorace Biyney. Philadelphia, 1827. 

Eulogium in commemoration of the Honourable William Tilzhman, LL. D., 
Chief Justice of the Supreme Court of Pennsylvania; and President of the 
American Philosophical Society., By Pursnx Srernzen Du Ponceau, 
LL. D. Philadelphia, 1827. 

The ravages which have been committed upon the Bench 
of this country, within the last four or five years, by death, are 
startling and melancholy. The country within this brief space, 
has had to lament the loss of a Trimpxie and of a WasHinGTon, 
both of whom adorned, at the time of their exit, the Supreme 
Court of the United States. Within the same space, South 
Carolina has mourned over the earthly remnants of her Gatt- 
LIARD, and her Notr; Georgia has done the same of her 
Davies ; Massachusetts, of her Parker; and Pennsylvania, of 
her TircHman! Some account of the lives and characters of 
these discriminating and learned Judges, with the exception 
of the last, has already found a place in our journal; and we 
now avail ourselves of the authentic and valuable publications 
at the head of our article, to pay to the memory of the late 
Judge Tilghman the same tribute, which we have before paid 
to the memory of the rest. 

Immediately after the death of Chicf Justice Tilghman, 
which happened on the 30th of April, 1827, the members of 
the Philadelphia Bar passed a resolution that an eulogium 
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should be pronounced on his character, and appointed Mr. 
Binney to perform that office. The same office was about the 
same time assigned by the American Philosophical Society to 
one of their Vice-Presidents, Mr. Du Ponceau. The delinea- 
tion of the public and private life of Chief Justice Tilghman, 
and the account of the service he has rendered to the science of 
the law, afforded by those gentlemen, has made us more alive 
than ever to the ignorance of the world in general of the obli- 
gation they are under to an accomplished and conscientious 
Judge. Chief Justice Tilghman has been little known to that 
public who are deeply indebted to him; for his labours were 
unobtrusively and without noise bestowed, cither in the retire- 
ment of study, or within the narrow confines of the sacred tem- 
ple of justice. it redounds to his honour, that during his life, 
he was not more generally known; and the poorest eulogium 
which could possibly be lavished upon him or any other judge, 
would be to say of him that he afforded those striking events 
for biography which captivate and occupy the popular mind. 
Mr. Binney is correct when he says, that the best judge for the 
peopk, “is he who imperceptibly maintains them in their 
rights ;” and he is equally correct when he adds, “ such was the 
praise of the late Chief Justice Tilghman.” 

William Tilghman was born on the 12th of August, 1756, 
upon the estate of his father, in Talbot county, on the Eastern 
shore of Maryland. His paternal great grand-father, Richard 
Tilghman, emigrated to that province, from Kent county, in 
England, about the year 1662, and settled on Chester River, in 
Queen Anne’s county. His father, James Tilghman, a distin- 
guished lawyer, is well known to the profession in Pennsylva- 
nia as Secretary of the Proprietary Land-office, and as having 
brought that department into a system as much remarked for 
order and equity, as from its early defects, it otherwise threat- 
ened. His maternal grandfather was Tench Francis the elder, 
of the city of Philadelphia, one of the most eminent lawyers of 
the Province, the brother of Richard Francis, author of “ Max- 
ims on Equity,” and Dr. Philip Francis, the translator of 
Horace. In 1762, his family removed from Maryland to Phi- 
ladelphia. In the succeeding year, he was placed at the Aca- 


demy, and was there under a master perfectly well skilled in 
the prosody of the Greek and Latin, and who imparted to hi: 
VOL, IIIl,—NO, VII 30 
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pupils av accuracy, of which the Chief Justice was a striking 
example; and he seems, throughout life, to have recurred with 
grateful delight to the studies of his early youth. 

In 1772, he began the study of the law in Philadelphia, un- 
der the direction of the late Benjamin Chew, then at the head 
of his profession, afterwards Chief Justice of the Supreme 
Court of Pennsylvania, and at the close of the High Court of 
Errors and Appeals, its President. In the office of this gentle- 
man he continued until December 1776, devoting himself to 
Littleton, Coke, Plowden, and the other fathers of the common 
law, at that time the manuals of the legal student, and at no 
time postponed in his estimation, to the more popular trea- 
tises of later days. From 1776 to 1783, partly on his father’s 
estate and partly at Chestertown, whither his family had re- 
moved, he continued to pursue his legal studies, reading, says 
Mr. Binney, deeply and laboriously, and as he himself recorded, 
applying his intervals of leisure to the education of a younger 
brother. When, therefore,in the spring of 1783, he was admitted 
to the Courtswf Maryland, it may be inferred that an apprentice- 
ship of eleven years, had filled his mind with legal principles, 
sufficient to guide and enlighten him for the rest of his life. 

In 1788, and for some successive years, he was elected a re- 
presentative to the Iegislature of Maryland. But his temper 
and habits, it seems, were not congenial with political life, nor 
was he at any time attracted by that career; an excellence 
which, unfortunately, cannot be ascribed to every individual in 
the United States who has assumed the sacred and peculiar 
functions of a Judge. He was a republican, says Mr. Binney, 
in the catholic sense, and took an active part in procuring the 
adoption of the Federal Constitution, to which, as well as to 
its founders, and great first administration, he felt, and uniform- 
ly declared the most profound attachment. 

In 1793, a few months previous to his marriage with Miss 
Allen, he returned to Philadelphia, and commenced the prac- 
tice of the law, which he prosecuted until his appointment by 
President Adams, as Chief Judge of the Circuit Court of the 
United States, on the 3d of March, 1801. The Circuit over 


which he presided consisted of eastern and western Pennsylvya- 
nia, and the states of New Jersey and Delaware. 

When admitted to the bar, surrounded as he was by men of 
the first eminence in the land, the powers of Mr. Tilghman, as 
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an advocate, and more especially his learning and. judgment, 
were held in high estimation. His law arguments, it is said, 
were remarkable for the distinctness with which he presented 
his case, and the accuracy of his legal references. 

The Court wherein he made the first display of his judicial 
pretensions, was of short existence. It was established at the 
close of the second administration of the general government, 
and was deemed a happy organization of the Federal Judiciary ; 
but, says Mr. B., “having grown up amid the contentions of 
party, it was not spared by that which spares nothing.” It is 
one of the extraordinary facts with which the history of legis- 
lation in this country abounds, that Judges, who received their 
commissions during good behaviour, were deprived of them 
without any charge or imputation. Chief Justice Tilghman 
was never known to allude to the circumstance by his most in- 
timate friends ; though it is known, that his opinion was against 
the validity of the repealing law. 

Mr. Tilghman did not long continue in the profession to 
which he returned; for, in 1805, he succeeded Judge Coxe, as 
president of the several courts of the first judicial circuit of 
Pennsylvania. This wasa period when that state was violent- 
ly distracted by the spirit of party; and when there were men 
who sought popularity by exciting the people against the judi- 
ciary, and making lawyers the subject of constant invective. 
Nothing less than the entire destruction of the latter, it ap- 
pears by Mr. Du Ponceau, was talked of; and the same spirit, 
he says, found its way into the legislature, who, in 1806, passed 
two laws, the object of which was to enable parties to manage 
their causes, without professional aid. The same laws are 
now in force; but according to Mr. Du Ponceau’s testimony, 
their effect has not been such as wasexpected. Under the cir- 
cumstances we have related, it was obviously of the highest im- 
portance, that a proper person should be selected to preside 
over the judiciary of Pennsylvania. Governor M‘Kean, who 
had himself been Chief Justice, made choice of Mr. Tilghman 


4 Bassett, another member of the same court, in which a breach of the 
constitution was asserted, observed, “If any difference between me and 


my associates in office exists, it relates merely to the point of time for ex 


pressing our sentiments. I can confidently assert 
} 


. that, on le lth ration, 


ley coincide with me in other respects,” 
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for that high station, as a man not only profoundly versed in 
the law, but who united with firmness of character, a mild and 
conciliating disposition. Under the administration of such a 
man the prejudice against the law and lawyers, as might justly 
have been anticipated, gradually subsided. 

Mr. Tilghman was appointed to the office of Chief Justice 
(an office made vacant by the resignation of Edward Shippen), 
on the 25th of February, 1806, and held it, during the space of 
21 years, to the time of his death. Before that appointment, 
and while a member of the bar, he had been admitted a membe1 
of the American Philosophical Society. 

‘or the space of more than ten years from the time that he 
first took his seat on the bench of the Supreme Court, Chief 
Justice Tilghman delivered an opinion in every case but five, 
the arguments in four of which he was prevented from hearing 
by sickness, and in one by domestic affliction. In more than 
two hundred and fifty cases, he either pronounced the judgment 
of the Court, or his opinion and reasons without comment. 
In every case, he prepared himself for all that required consi- 
deration at his chamber, by taking notes of authorities cited by 
counsel, and of the heads and illustrations of their argument. 
This he did under a sense of consciousness of duty, and not 
merely to show his devotion to business, nor under the subjec- 
tion of an inveterate habit. He was far, says Mr. Binney, 
above all this. 

In addition to the strictly official duties of Chief Justice 
Tilghman, the Pennsylvania Legislature committed to him and 
the other judges of the same court, in the year 1807, the criti- 
cal duty of reporting the English statutes in force within that 
commonwealth. This was a service which required both a 
familiar acquaintance with the political and legal history of 
England, and a knowledge of the practice and atlministration 
of the law of the state of Pennsylvania when a colony, through 
a period of nearly a century, in which no light was afforded by 
a reported case. “I need not say,” says Mr. B., “ that the task 
was Herculean.” In the course however of less than two 
years, it was performed. The opinion of Chief Justice Tilgh- 
man was, that it was not perfect, and that it had not the obli- 
gation of judicial authority. There can be no doubt with 
lawyers, that it is avaluable standard of reference. 

The legal code of Pennsylvania is much indebted to the clear 
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and philosophic mind of Chief Justice Tilghman for some of 
its present excellencies. The Statute of Limitations, in relation 
to assumpsit, which had become here, as in England, almost 
entirely frittered away by judicial legislation, he entirely rein- 
stated; and thus set an example to the courts of other states 
that most of them have been wise enough to follow. It has 
been a subject of pride to the profession in America, that her 
judges anticipated those of England in establishing the ration- 
al and beneficial rule, that a debt barred by that statute, cannot 
be revived by any slight and qualified acknowledgment. The 
profession in Pennsylvania then have especial reason to be proud 
that this reformation of the law, now so universally approved, 
originated with a judge of their own state. 

The statutes which were from time to time made by the le- 
gislature of Pennsylvania for the amendment of the law, and 
for simplifying the forms of proceeding, were brought, as time 
has shown, by Chief Justice Tilghman, to the subjection of a 
sound and liberal construction. When those statutes were un- 
skilfully drawn, he studied their spirit, and succeeded in car- 
rying into effect the intention of the legislature. By his inter- 
pretation of the statutes called of Jeofail, says Mr. Duponceau, 
the practice of the state was released from those technical en- 
tanglements, “by which justice was too often caught, as it were, 
in a net, and the merits of a cause made to yield to formal nice- 
ties, while chicane rejoiced at the triumph of iniquity.” 

The modification of the common law in regard to the large 
fresh water streams of Pennsylvania, (we mean the freeing 
them from the frima facie claim of riparian owners,) was one 
that originated with Chief Justice Tilghman. Different opinions 
have been entertained as to the propriety of such an application 
of well settled principles ; and we are told that in Ohio, a state 
in which, if any, the rigid rule of the common law is inappli- 
cable, it has been formally sustained by the highest court of 
law. 


It has been the misfortune of Pennsylvania not to have a court 
of Chancery. This great defect in her laws has left no alterna- 
tive but that of incorporating the system of equity with that of 
law. The Chancery history of the state, says Mr. Binney, is 
short, but striking. “There was no such Court, among the 
institutions of William Penn, or of his day. That this was a 
consequence of the jealousy of the principles and practice of 
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that court, entertained by the people, is not indicated by thei 
early juridical history. It was more probably owing to a ques 
tion connected with the introduction of the Court, and under 
the influence of which it met an early fate,—in whom, accord- 
ing to the constitutional law of that day, the office of Chancellor 
ought to vest, and whether it could be legally executed except 
by one, who, under the great seal of England, acted as the King’s 
representative. The prerogative lawyers of the colony held 
the negative of that question; yet the alleged necessity for the 
court was such, and such the attachment to both its forms and 
principles, that the Legislature, by a mere resolution, request- 
ed Sir William Keith to hold a Court of Chancery, and it was 
accordingly opened under the proclamation of that Governor, 
in August 1720. During the rule of a less popular Governor, in 
1736, the organization of the court was denounced by the As- 
sembly as a violation of thecharter of privileges, and at the same 
session a bill was sent up for the approbation of Governor Gor- 
don, establishing superior and inferior courts of Equity in the 
ordinary way. The prerogative objection recurred, it became 
a party question, the bill was not approved, Chancery powers 
were no further exercised, and Pennsylvania lost the system be- 
cause her Governors and representatives could not agree by 
whom the office of Chancellor should be held. It may be sup- 
posed that the circles of this party feud grew larger as they 
advanced, and that they finally encompassed the Court itself. 
Such probably was the case at the commencement of the revo- 
lution. Scientific equity fell under general proscription, and 
with some few exceptions was made to give place to a spurious 
equity, compounded of the temper of the judge, and of the feel- 
ings of the jury, with nothing but a strong infusion of integrity 
to prevent it from becoming as much the bane of personal secu- 
rity, as it was the bane of science.” 

The want of a Court of Chancery in Pennsylvania was not as 
much felt before the revolution, when complicated transactions 
seldom took place, as it has been since, when the affairs of men 
have been less simple, and when numcrous cases have arisen in 
which no redress by a Court of lew could be afforded. But 
the legislature, it seems, have never seen fit to follow the ex- 
ample of New York, Maryland, Virginia, &c. in establishing 


by statute a tribunal invested with general equity powers. In 


is emergency Chict Justice M‘Kean proclaimed from the 
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bench, that * Equity was a part of the Common Law of Penn 

sylvania.” The work of carrying into effect the plan suggest- 
ed by Judge M‘Kean, was reserved for Chief Justice Tilghman 

* T1is philosophical mind,” says Mr. Du Ponceau, “ perceived at 
once how equity could be combined with law; how two systems, 
apparently discordant, could be amalgamated into an homoge- 
neous whole; he found in the Common Law itself, principles 
analogous to those whichcourtsof equity enforce; principles too 
long obscured by the unmeaning distinctions, and frivolous nice- 
ties of scholastic men; he wiped off the dust from the diamond, 
and restored it to its pristine splendor; and though he did not 
entirely complete that immense work, which still wants thé aid of 
wise legislators and liberal judges, he brought it to that degree 
of perfection which defies all attempts to destroy it in future ; and 
Pennsylvania boasts of a code of laws which her ordinary courts 
may safely administer without the fear of doing injustice, and 
be checked by an extraordinary tribunal 
professing a different system of jurisprudence.” 


without nee lings Lo 


Those who are conversant with the Reports of Mr. Binney, 
and those of Messrs. Sergeant and Rawle, from the year 1806, 
to that of 1827, will require no other evidence to satisfy them- 
selves of the eminent qualifications of Chief Justice Tilghman 
for the office which, during that period, he sustained. But even 
to such, the fine delineations of the character of his mind as it 
shines forth in his judgments, which are to be found in the 
work which stands first at the head of our article, cannot fail 
to be acceptable. The first great property, says Mr. Binney, 
which they disclose, is a veneration of the law, and above all, 
of the fundamental common law. 

“ There is not a line from his pen, that trifles with the sacred 
deposit in his hands, by claiming to fashion it according to a 
private opinion of whatit ought tobe. Judicial legislation he 
abhorred, I should rather say, dreaded, as an implication of his 
conscience. His first inquiry in every case was of the oracles 
of the law for their response ; and when he obtained it, notwith- 
standing his clear perception of the justice of the cause, and 
his intense desire to reach it, if it was not the justice of the 
law, he dared not to administer it. He acted upon the senti- 
ment of Lord Bacon, that it is the foulest injustice to remove 
landmarks, and that to corrupt the law, is to poison the very 
fountain of justice. With a consciousness that to the errors 
of the science there are some limits, but none to the evils of a 
licentious inyasion of it, he left it to our annual legislatures t 





Life of the late (July, 


correct such defects in the system, as time either created or 
exposed : and better foundation in the law can no man lay.” 

“ Those who study his opinions, while they may remark that 
he was unusually sparing of references to authority, will find 
that it is the result of selection and not of penury. He was 
not, however, what is sometimes termed a great case lawyer. 
His memory did not appear to be tenacious of insulated deci- 
sions; nor is it usual for men of philosophical minds, who ar- 
range the learning of their profession by the aid of general prin- 
ciples, to be distinguished by their recollection of particular 
facts. With the leading cases under every head, those which 
may be called the dight-houses of the law, he was familiar, and 
knew their bearings upon every passage into this deeply in- 
dented territory; but for the minor points, the soundings that 
are marked so profusely upon modern charts of the law, he 
trusted too much to the length and employment of his own 
line, to oppress his memory with them. It was not his prac- 
tice to bring into his judgments an historical account of the le- 
gal doctrine on which they turned, nor to illustrate them by 
frequent references to other codes, to which, nevertheless, he 
was perfectly competent by the variety as well as by the extent 
of his studies. His preference was rather to deduce the sen- 
tence he was about to pronounce, as a logical consequence from 
some proposition of law which he had previously stated and 
settled with great brevity. No judge was ever more free both in 
mind and style from every thing like technicality. He never 
assigned a technical reason for any thing, if another were at 
command, or if not, without sustaining the artificial reason by 
an explanation of its grounds. At the same time his know- 
ledge embraced all the refinements of the law, and he took an 
obvious satisfaction in showing their connection with substan- 
tial justice.” 

Mr. Binney next proceeds to describe the perspicuity, pre- 
cision, and singleness which distinguish the judgments of Chief 
Justice Tilghman. 


“No careful reader was ever at a loss for the meaning of the 
Chief Justice, and his whole meaning. His language is trans- 
parent; you see through it, instantly, the purpose of the writer. 
There is no involution, no parenthesis, no complication. Every 
thing is direct, natural, and explicit. His style without being 
dry, and possessing upon proper occasions such embellishments 
even, as a severe and critical taste would permit, is made up, 
in general, of terms and phrases so entirely ascertained in their 
meaning, as to defy the extraction of a double sense,—an ex- 
cellence of the very first order in judicial compositions. This 
precision was the result of an accurate adjustment of the argu 
ment before he committed it to paper. His opinions, such as 
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they appear in the earliest reports of them, and I presume the 
same of the whole, were published from the first draught, in 
which it was rare to find either erasure, or interlineation; and 
I recollect no instance in which he was asked by counsel, or 
induced by his own review, to give an explanation of them. 
This was, indeed, a natural consequence of that singleness to 
which I have alluded as a striking feature of his judgments. 
He paid little respect to what are called dicta, opinions collate- 
ral to the matter in judgment, from whatever quarter they 
might come. He pronounced none himself. His concern was 
with the point in issue, and nothing else; and he kept his eye 
on that, as a mariner does upon the pole-star. All his opinions 
are, moreover, remarkable for their admirable common sense, 
and their adaptation to the common understanding. There is 
no reaching after what is recondite, or abstruse,—no affectation 
of science. The language of the law, as he uses it, is vernacu- 
lar, and his arguments are the most simple that the case will 
bear. They are not an intricate web, in which filaments sepa- 
rately weak obtain strength by their union, but a chain, whose 
firmness arises from the solidity of its links, and not from the 
artifice of their connexion.” 

In the opinion of Mr. Binney, the quality which most exalts 
the judgments of Chief Justice Tilghman in the estimation of 
the public, is the ardent love of justice which always pervades 
them, to the utter exclusion of every selfish consideration. 


“His appetite for it was keen and constant; and nothing 
could rouse his kind and courteous temper into resentment, 
more than a deliberate effort to entangle justice in the meshes 
of chicane. The law was his master; he yielded implicit obe- 
<lience to its behests. Justice was the object of his affections ; 
he defended her with the devotion of a lover. It is the high 
praise of his administration, and of the profession too, that the 
occasions were rare in which his efforts did not bring them into 
harmonious co-operation. Is it not worthy of remark, that 
judgments such as these, which enjoyed universal respect, were 
nevertheless free from every thing like pretension? Chief Jus- 
tice Tilghman could have done as much with this bar, by the 
force of his authority, as any Judge that ever sat in his seat. 
His investigations were known to be so faithful, his reasonings 
so just, and his convictions so impartial, that there would have 
been a ready acceptance of his conclusions, without a know- 
ledge of the steps which led to them. He asked, however, for 
submission to no authority so rarely as tohisown. You may 
search his opinions in vain, for any thing like personal asser- 
tion. He never threw the weight of his office into the scale, 
which the weight of his argument did not turn. He spoke and 
wrote as the minister of reason, claiming obedience to Aer; and 
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selecting with scrupulous modesty such language, as while it 
sustained the dignity of his office, kept down from the relief, in 
which he might well have appeared, the individual who filled 
it. Look over the judgments of more than twenty years, many 
of them rendered by this excellent magistrate after his title to 
unlimited deference was established by a right more divine 
than that of kings,—there is not to be found one arrogant, one 
supercilious expression, turned against the opinions of other 
judges, one vain glorious regard toward himself. He does not 
write as if it occurred to him, that his writings would be ex- 
amined to fix his measure, when compared with the standard 
of great men, but as if their exclusive use was to assist in fixing 
a standard of the law.” 

Chief Justice Tilghman was as distinguished for benevo- 
lence, and for purity and disinterestedness of purpose, in pri- 
vate life, as for the vigor of intellect, philosophical cast of 
mind, and extensive legal erudition which he displayed upon 
the bench. Mankind as frequently, and perhaps more so, err 
in forming too unfavourable an estimate of their species, as 
they do in fostering an opinion to the other extreme. To those 
who are in the habit of indulging in the former extreme, we 
would recommend the publications at the head of our article, 
which pourtray the public and private character of a man, 
whose life “was the reflection of an unclouded mind, and of a 
conscience void of offence.” “ Tilghman,” says Mr. Du Pon- 
ceau, * was born with warm passions; but he had learned early 
to subdue them; the successful efforts which he made, joined 
to his excessive modesty and diffidence, gave to his first ap- 
pearance an air of coldness and reserve, which might be mis- 
taken for pride, or a want of the kinder feelings: but this soon 
disappeared on a nearer acquaintance ; yet he preserved always 
in his person and manners that proper dignity which checks 
undue familiarity, while it puts no obstacle to decent hilarity, 
or to the warmest effusions of confidence and friendship among 
those who know how to respect themselves and each other. 
The genuine warmth of his heart found its es channel in 
acts of charity and benevolence. His accounts show more than 
seventeen thousand dollars, expended by him in a few years, in 
charitable donations, and accommodations of mere kindness. 
His contributions to objects of public utility, form a large item 
in the list of his expenses. Yet he was notrich; the property 
he left behind is far from considerable; but his prudent econo- 
my, and the great order and method with which he managed 
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his private affairs, enabled him to live as became his station, 
and to give full scope to his kind feelings, by generous and 
charitable acts.” 

In politics, Chief Justice Tilghman was a warm friend to 
civil and religious liberty, and was deeply interested for the 
welfare of his country. Though he had always an utter dis- 
taste for the common intrigues of party, yet in great and im- 
portant questions in which the fate and happiness of the body 
politic were involved, he uniformly took a decided stand. Trial 
by jury, the liberty of the press, the privilege of habeas corpus, 
found in him both zealous and able support. His voice was 
raised and his influence exerted to promote the adoption of the 
federal constitution, in the legislature of Maryland; and he 
maintained throughout life the princinles of that constitution. 
He was decidedly in favor of giving encouragement to Ameri- 
can manufactures; and thought that the people of the United 
States might as well remain subject to Great Britain, as not to 
manufacture for themselves. Upon this subject he was even 
enthusiastic. He once, Mr. Du Ponceau relates, had the satis- 
faction to make an importer of British goods, strongly preju- 
diced in favour of his merchandise, acknowledge that a piece of 
superfine American cloth which he showed him, was better 
dyed than the best English cloth of the same quality. <A scru- 
pulous adherence to the constitution and laws of his country in 
general, and of the state in which he presided as Chief Justice, 
and a strong attachment to the principles entertained by the 
principal founders of the American Constitution, may be 
gathered from his numerous judicial opinions. 

What more honourable epitaph could be penned for any in- 
dividual, than to say of him, that, in the outset of his profes- 
sional career, he extorted even from the vulgar and unlearned 
the appellation of “ the honest lawyer;” that he enjoyed the con- 
fidence and familiar correspondence of Washington; that the 
services he rendered the state, produced a general and sponta- 
neous expression of gratitude from the hearts of the enlighten- 
ed and patriotic; that he possessed all the qualities which can 
give a charm to private life; and that he lived and died a pro- 
fessed believer in the Christian faith! It is no exaggeration to 
say, that all this is true of the late venerable Chief Justice 
Tilghman, 
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LAW OF INSURANCE. 
ADJUSTMENT OF PARTIAL LOSS 


The following criticism upon an opinion given by Willard 
Phillips Esqr., appeared ashort time since in the Boston Pal- 
ladium. 


Mr. Phillips’ Opinion on * the question whether in adjusting a 
partial loss on a vessel which is repaired, the deduction of one third 
new for old, from the expense of repairs, should be made before, or 
after the deduction of the proceeds of the old materials.” 

This elaborate and learned opinion occupies three columns and a 
half in the Boston Daily Advertiser of the 5th instant, and the writer 
concludes “that the deduction of a third new for old, ought to be 

made after the deduction of the proceeds of the old mater ials.”” «This 
question (as he observes) has of late been much discussed, ’’ and to 
use the words of Mr, Stevens, when speaking of the disputes about 
the meaning of the word “ stranding,’ we must be permitted to say, 
** there was never more waste of understanding,” 

‘This question (says Mr, Phillips) was I believe first publicly sug- 
gested in 1823, when the usage was stated on the authority of some 
practical insurer as follows:—* The old materials, which are re- 
placed by new, belong to the insurers, as far as they are liable for 
the amount of a jari ial loss. The proceeds of such old materials are 
therefore to be deducted from the amounts for which the insurers are 
liable; that is, after a deduction of a third new for old.”* The right 
of the insurer to the proceeds of the old materials is here stated to arise 
from his paying for the repairs. This reason might perhaps upon the 
above statement of the usage, limit his exclusive claim to two thirds 
of those proceeds, in a case where he pays but two thirds of the ex- 
pense of repairs; but whether this would be a proper construction of 
the above statement, is immaterial, as this subje ct has been much dis- 
cussed since that time and is now better understood,’? We very much 
doubt whether the subject is better understood now than it was then, — 
The “ Practical Insurer,” alluded to, daqubtless understood the sub- 
ject well; and he meant to guard against the possibility of a miscon- 
struction, or tospeak with precision. If he had merely said that “the 
old materials which are replaced by new belong to the insurers,’ 
it might have been contended that accordingly, even ina case in 
which only a small part of the value of the vessel was insured, the 
insurers as such, would be entitled to the proceeds of all the old ma- 
terials remaining, &c.—he therefore added, “ as far as they are liable 
for the amount of a partial loss.” The insurers are liable for the 
amount of a partial loss just as far as they have insured, If they 
have insured one half of the value of the vessel, they are liable for 
one half of the amount of a partial loss, and so in proportion ; and of 
course the old materials which are replaced by new, belong to them 
in the same proportion—that was the rule in 1823 "and before, and 
is the rule now, 

Mr. Phillips makes a considerable number of objections “ to the 
deduction of th third from the gross expense,” all of which may be 
answered by a quotation from his own opinion: ** Any rule may re- 
sult in giving the assured in some cases less and in others more than 
an indemnity.”” The simple, the only question is this: “It being 


* See Phillips on Insurance, page 371. 
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agreed or understood by the under-writers and the assured, that in 
the case of adjusting a partial loss on a vessel which is repaired, the 
payment by the underwriter of two thirds of the cost of repairs with 
new materials, shall be considered as full indemnity for the loss sus- 
tained by the destruction of old materials, what is to be done in a case 
in which the old materials are not entirely destroyed, but the parts 
of them which remain are in such a state that they cannot be used 
again for the vessel or the assured does not choose to use them, and 
repairing his vessel with new materials, claims of the underwriter 
and receives from him two thirds of the cost of the same? To whom 
in such a case do the said remaining parts of the old materials or the 
proceeds of them belong? Do they not clearly belong to the under- 
writer ? Does any part of them belong to the assured °” ‘This is 
really, the question, and there is no other in this case. If you deduct 
the proceeds of the remaining old materials from the cost of repairs 
with new, before the deduction of one third new for old, the assured 
has the be nefit of one third of said proceeds, and why should he ? 
Does not the underwriter fully indemnify him for all the old materi- 
als including the remaining parts by paying two thirds of the cost of 
repairs w ith new? If the underwriter pays as for a total loss, is he 
not entitled to the salvage ? 

Mr. Phillips admits that “ as far as the two parties make repairs 
out of new materials, not supplied by the subject itself, the usage set- 
tles, that one party shall pay two thirds and the other one third, and 
to this extent therefore we may consider that the usage settles as 
between the parties, that the new part is worth more by a third 
than the old before the injury.” He nevertheless is of the opinion, 
that ** where the materials are sold and the proceeds laid out in new, 
the amount of said proceeds should be deducted from the costs of re- 
pairs with new materials before the deduction of one third new for 
old. — 

“ The damage, the Joss, (he says,) the only thing about which the 
parties to the policy have any question of indemnity between them, 
is the making good the defect or injury remaining after the old ma- 
terials, or their proceeds have been iy er 2 hus i in computing a 
loss on a cable which was cut, 1 Magens 193, its whole value was put 
down 390 Rix Dollars, from which, says the adjustment, ‘* deduct the 
net proceeds of that part thereof w hich was saved and sold, being 35, 
leaving 355 as the loss, about which alone there was a question be- 
tween the assured and underwriters, It is this net damage there- 
fore, whatever it may be, to which all the rules of indemnity are to 
be applied, since this is the doss, for which indemnity is stipulated, 
It was so considered, before the usage of deducting a third was intro- 
duced, and it seems to me, therefore, that when the usage was intro- 
duced, it would most naturally, and obviously, be applied to that 
amount which the underwriter had before been called upon to pay, 
namely, the disbursements, or net cost. Inthe case referred to, 1 
Magens, 193, the damage which the vessel had sustained was ** va/- 
ued” by persons appointed at the request of the Captain, by the 
Court of Justice at Copenhagen; the cables were estimated by the 
Commissioners to have been ** worth’ 390 Rix Dollars, from which 
they deducted 35 for the net proceeds of that part thereof which was 
saved and sold, showing that the damage or loss on the cables was 
355 Rix Dollars.x—We see nothing in this adjustment about “ dis- 
bursements, or net cost’?’—nothing which militates in any degree 
against the rule and practice in Boston.—The rules of indemnity are 
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applied now in Boston, as they were in the Copenhagen case, and al- 

ways ought to be, to the real amount of the damage, or loss, —The 
deduction of one third new for old, and then a deduction of the net 
proceeds of the old materials, gives that amount, by consent, and ac- 
cording to the agreement of the parties—apply the rule to the Co- 
penhagen case—two thirds of the cost of new cables, would be equi- 
valent to the 390 Rix Dollars, or the value of the old cables, from 
which deduct the salvage, and the result is of course the same in prin- 

ciple as it was in that adjustment—but according to the new rule 
which is proposed, the salvage would be deducted from the cost of the 
new cables, before deducting one third new for old, which would give 
the assured the benefit of one third of the salvage, and make the un- 
derwriter pay more than the net amount t of damage—under the rule of 
deduction, ‘* one third,new for old,” the old m: terials are considered 
to be one third worn. The par ties agree, and allow that their value 
is exactly two-thirds of the amount which it would cost to repair them 
with new materials. Suppose then an old cable, just one third the 
worse for wear, and worth eeney $150—two thirds of the cable 
are lost by perils of the sea, and the remaining third is sold for $50— 
The net loss is clear] y $100—a new cable is purch: ised, of the same 
dimensions and weight, and costs $225—Apply the Boston rule to 
this case :— 


Cost of new cable $225 00 
Deduct one third, new for old 75 00 

150 00° 
Deduct salvage 50 00 





$100 00 
Now apply the proposed new rule to it :— 





Cost of new cable $225 00 
Deduct salvage, or proceeds of old materials 50 00 

175 00 
Deduct one third, new for old 58 1-3 





$116 2-3 

Thus it will be seen that the Boston rule, which has been so many 
years in practice, gives the exact amount of the net damage or loss, 
$100, while the other rule would make the loss $116 2-3. Let an- 
other case be supposed. ‘The copper sheathing of a vessel is a third 
worn and worth $1200—it so happens that just one half of it is de- 
stroyed and lost, the other half is taken off and sold for $600. The 
vessel is new coppered at a cost of $1800—deduct a third new for old 
and from the balance deduct the proceeds of the old copper, the real 
amount of the net loss remains, $600—but if you adopt the proposed 
new rule, you would make the loss amount to $800. Mr. Phillips just- 
ly observes that “the assured is not obliged to repair his ship at all. 
The contract of the underwriter is, not that he will repair the ship, 
but that he will indemnify. The cost of repairs affords the means of 
estimating the amount of indemnity to which the assured is entitled, 
but still the contract is, to make, not rep airs, butindemnity. ‘Though 
the assured does not choose to repair his ship, he is still no less enti- 
tled to indemnity.”—Granted. Now let us ask, what would be in 
demnity, in the above supposed cases, if the assured should not choose 
to make repairs. A, B, C. &c 

Boston, May 14, 1831, 
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LAW OF SALVAGE. 


The following decision is of much importance to the com- 
mercial interests of the community, as well as to the Pilots of 
the Port of Charleston. 

Charleston, Afiril 27th, 1831. 
Che owners of the pilot boat Washington, ) 
VS. SALVAGE. 
The ship Saluda, 5 

The Libellants in this case claim a compensation by way of salvage, 
for towing into port the packet ship Saluda, which was prevented from 
prosecuting her voyage by injuries which she suffered by frequently 
striking on the bar in crossing it. 

The case is novel, extraordinary, and without precedent in this 
Court, 

On the 25th ult. one of the libellants,a branch pilot, and part owner 
of the pilot boat Washington, took ch: irge of the Saluda, for the pur- 
pose of piloting herto sea. The following witnesses, all pilots of this 
port, were examined for the libellants, viz.: Mr. Mullins, Mr. Albrit, 
Mr. Delaney, and Mr. Lee, They proved that the pilot, James Copes, 
one ofthe libellants, attampted tocross the bar in the Saluda, after about 
three hours and a half flood. They further deposed that there was usu- 
ally on the bar at high water, about 164 and 17 feet. Theship Saluda 
drew 11 or114 feet water,and they concurred in the opinion that when 
she was carried out there was water enough, if it had not been for the 


great swell, of which they could have no knowledge until they were on 


the bar. It did not appear from any of the testimony what propor- 
tion of the six feet which the tide usually rises, was on the bar at 34 
hours flood, when the Saluda crossed. ‘The probability is, that at the 
time of her crossing there were about 14 or 144 feet water. 

A minute detail of the evidence is not deemed necessary. 

The following points were established—That vessels very fre- 
quently struck on the bar in going out; one of the witnesses thought 
that at least 6 out of 8 thumped in crossing the bar. 

2d, That the bar at high waterpisually h had 164 or 17 feet. 

3d, That when the Saluda crossed, there was water enough to carry 
her over safely, if it had not been for a swell on the bar. 

4th, ‘That the pilots had been frequently compensated in similar 
cases, In some as far as $500. 

And lastly, That they had never known a vessel of the draught o 
water of the Saluda, to ‘strike on crossing the bar at high « water, 

The Court will consider and de cide this case on the grounds of 
Law, Justice, and Policy, arising from the positions and facts just 
stated. 

The witnesses all testified that it was a common thing for vessels 
to thump on the bar in going out. The cases which occurred on that 
day go very far to verify their assertion, 

The brig Wilson, drawing about 12 feet water, struck in going 
out, lost her rudder, and was brought back for repair. 

‘The Robert Morris, which crossed the bar about three quarters of 
an hour before the Saluda, also struck. 


. it seems reasonable to inquire why these three vessels, the Wilson, 
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the Robert Morris, and the Saluda, with no greater draught of water 
than 11 or 12 feet, should have struck ona bar, which at high tide 
usually had upon it 164 or 17 feet water. 

What was the answer given by the witnesses to this natural inquiry? 
Why, that there was a heavy sea running on the bar, and that on the 
occasional subsidence of the swell, the depth of water became twoor 
three feet less. The Court is quite willing to believe that such isthe 
fact, but will it, ought it, to exculpate the Pilot in case of accident? 

What are the duties of a Pilot, and what is the knowledge which 
he ought to possess to qualify him for the faithful performance of that 
duty? 

I cannot be mistaken in saying, that he should be intimately ac- 
quainted with the channels, with the bar, and all its difficulties and 
dangers. ‘The trust confided to him is a high andfresponsible one, 
involving the lives and property of the citizens, and demanding all his 
care, caution and vigilance. The witnesses say that they could not 
know of the swell on the b: ir, until they were upon it. ‘The Court 
would ask, whether the past experience of a Pilot, ought not to give 
him the information (arising from the state of the wind and weather) 
of the condition of the bar, and the practicability of crossing it with 
safety; or whether, being doubtful on this head, he ought not either 
to have sent his pilot boat ahead to reconnoitre the ground, or waited 
until high water, when the witnesses all agree that no accident could 
have happened, I see nothing impossible in such a proceeding; nay, 
it seems to me to have been the course which prudence and duty called 
fon... TF he Court cannot conclude the rem: atkSon this head without 
observing, that to the injuries which may be sustained from this cause 
of heavily "aden vessels thumpingfon the bar in going out, perhaps on 
a long voyage, may be attributed their frequent loss at sea, 

Another fact established by the libellants’ own witnesses, ‘which 
has just been adverted to, seems to settle this question. They all 
swear that they never knew a vessel of the Saluda’s draught strike 
on the barat high water. With this knowledge, which all the pilots 
possessed, why attempt to cross the bar before high water, when it 
is in evidence that by doing so six out of eight vessels thump (in their 
language) on the bar, and fre quenny have to return for repair, to the 
great delay and i injury of commerce ? 

It is universally known, that when the pilot is in possession of the 
ship, he has the absolute and undisputed command of her. The des- 
tiny of the : ship is in his hands, and he is bound to exercise that au- 
thority with the judgment and skill which belong to that important 
station. He is answerable, and ought to be so, for the safety of the 
ship in all ordinary circumst: inces—like common carriers, he’can only 
be relieved in case of damage, or loss, by showing that the causes pro- 
ducing it, were beyond his control, arising from the act of God, ora 
vis major of the elements. 

Can this claim then be supported by justice? My previous rea- 
soning has sufficiently answered this question. A word or two in con- 
clusion, as to the policy which ought to govern this case. Suppose 
such claims were countenanced in this C ourt, what would be the pro- 
bable consequences which would follow—evidently a serious interr up- 
tion to commerce, anda strong temptation to pilots to perform their 
duty negligently. It would be holding out a reward tothem to do so. 

Would not their interest be materi inlly affected by such a practice 
in this Court—most assuredly. Instead of their pilotage. which is in- 
tended as a compensation for skill, experience, and fidelity, they would 


















1831. ] New York Court of Chancery. 251 


not only receive that, but as one of the witnesses swore, 4 or $500 
for their errors or negligence. 

I mean to impute no improper motives to the pilots of Charleston, 
but I consider myself bound, from a sense of duty, to say that they 
ought not tobe sotempted. This Court will hold out no such temp- 
tation. 

The Court has been told, by way of inducement, that usage has 
sanctioned such claims. ‘That arbitrators have frequently awarded 
compensation in cases like the present. Such decisions have no au- 
thority here. If it is ausage, it ought to be abolished—ma/us usus, &c. 

On the grounds, therefore, of law, justice, and policy, this libel 
must be dismissed with costs, ; THOS. LEE. 


Perrerv and Crueer for Libellant; Lreare and Eeresron for Re- 
sp ondent. 


JURISDICTION OF THE COURT OF CHANCERY OF 
NEW YORK, UNDER THE REVISED LAWS. 


IN CHANCERY.—March 18, 1831. 

Strats or New Yorx,—Chancellor Walworth’s Opinion on the Ju- 

risdiction, Powers and Duties, of the several Officers of the Court of 
Chancery, under the Revised Laws of 1830, 


Tar Cuancetton,—The question immediately before me does not 
call for the consideration of all the provisions of the revised statutes, 
as to the jurisdiction, powers, and duties of the several officers of this 
court. It may however be useful, and save much litigation and ex- 
pense, at once to examine and settle the construction of these various 
provisions. By the constitution the powers of this court are vested 
in the Chancellor, as the supreme judge thereof. ‘These powers can- 
not be taken from him by any act of the legislature; neither was it 
intended to be done by any provision of the revised statutes. Inde- 
pendent of the provisions of the fifth section of the fifth article of 
the constitution, the legislature may direct the appointment of other 
officers of this court to perform such subordinate duties therein as 
shall from time to time be found necessary for the more convenient 
administration of justice. And by the special provision of the constitu- 
tion, before referred to, they are expressly authorized to vest those 
subordinate powersand duties in the circuit judges, ex-officio. 

The relation which the several Vice Chancellors bear to the Chan- 
cellor, under the revised statutes, is substantially the same as that 
which the Master of the Rolls and Vice Chancellor of England, bear 
to the Chancellor there. The Master of the Rolls has concurrent 
power with the Chancellor, to hear and determine, originally, the 
same causes and matters as the Chancellor, except in lunacy and 
bankruptcy, which in England do not belong to the court, but to the 
Chancellor in person, This is substantially the same jurisdiction as 
that conferred upon the circuit judges in their several circuits under 
the second section of that title of the revised statutes which relates ex- 
clusively to this court. (2R. S, 168, § 2.) The office of Vice Chan- 
cellor in England was created by the act of the 28d of March, 1813. 
( Statutes at large, Ch, 24.) He is authorized to hear and determine 
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all causesand matters pending in the Court of Chancery, as the Lord 
Chancellor shall from time to time direct; but he cannot reverse, alter, 
or discharge any decree, or order made by the Master of the Rolls, or 
of the Lord Chancellor, without the special authority of the latter. 
This is the same power conferred upon the circuit judges by sections 
four and siz of the title of the revised statutes before referred to, sub- 
ject to the same restriction which is found in the third section, The 
powers and duties of masters and examiners are also conferred upon 
the Vice Chancellors in certain cases. (2 R. S. 169, § 5, 6; 180, § 84, 85; 
626, § 8 

When the proceedings are originally commenced before a Vice 
Chancellor, in a case where he has jurisdiction under the second sec- 
tion, he has as full power to hear and finally decide the cause, and to 
enforce the performance of any order or decree therein, and to revise 
and correct the proceedings of any inferior officer of the court, as the 
Chancellor himself. But all decrees and orders made by him are 
subject to be reversed, discharged or altered by the Chancellor, on 
appeal. (2 R.S. 177, § 57.) Where a cause commenced before a 
Vice Chancellor is in readiness for hearing, the proceedings may be 
removed, and the cause heard before the Chancellor in person, where 
from the difficulty of the case, or for an y other reason, the latter may 
think proper so to direct. (2 R. S. 178,§ 63.) Ifa cause is brought 
before the Chancellor, under this provision of the revised statutes, the 
whole case is before him. The orders and decrees made therein by 
the Chancellor, are to be entered with the Register or assistant Re- 
gister. And all subsequent proceedings are to be before the Chan- 
cellor, unless by his order the cause is again remitted to the Vice Chan- 
cellor. But where the Chancellor, or the Vice Chancellor of another 
circuit holds the stated term of a Vice Chancellor, as authorized by 
the fifty third section (2 R. S. 177, § 53), the order, or decree, is to be 
entered, as made by the Chance llor, or substituted Vi ice Chancellor, 
holding the stated term of the Vice Chancellor of the particular cir- 
cuit, where the proceedings were pending; and it must be entered in 
the office of the clerk residing in such circuit. In such cases the sub- 
sequent proceedings in the cause will remain, and be continued before 
the Vice Chancellor of the circuit, The Jifty third section has made 
no provision for the hearing and decision of a special motion, or other 
collateral application in the cause, in vacation; or where it would be 
inconvenient for the Chancellor, or the Vice Chancellor of another cir- 
cuit to hold the stated term of a Vice Chancellor who had been coun- 
sel in the cause, or who for any other reason could not hear and de- 
cide upon the motion or other application. In such a case, there can 
be no doubt of the right of the Chancellor to direct the motion or ap- 
plice ation to be made before himself. And under the general power 
given by the sixth section, (2 R.S. 169 §6.) he may authorize the 
same to be heard and decided by the Vice Chancellor of any other cir- 
cuit, at such time and place as will be most convenient tosuch Vice 
Chancellor and to the parties in the cause, 

The fourth section of this title provides that the hearing or decis- 
ion of any motion, or of any cause set down for hearing before the 
Chancellor, may be referred by his order to any Vice Chancellor, sub- 
ject tothe appell: ite jur isdiction of the Chancellor, (2 R.S. 169.) The 
practice of entering an order and setting down a cause for hearing, 

is abolished by the rule of the 4th of August, 1823. By the former 
cvaiiien, an order to set the cause down might be entered at any time 
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after the cause was in readiness for hearing. ‘The proper construc- 
tion of that part of the section therefore is, that either party may ap- 
ply to the Chancellor as soon as the cause is in readiness, for leave to 
bring the same to hearing before such Vice Chancellor as may be 
most convenient to the parties or their counsel, and who has suffi- 
cient leisure to hear and decide the cause. The petition on which 
such application is founded, should state the nature of the suit, and 
show that it is in readiness for hearing, either upon bill and answer, 
plea or demurrer, or on pleadings and proofs, or otherwise. And 
due notice of the application must be given to the adverse party. If 
the parties neglect to make such application, and more causes are 
placed upon the calendar of the Chancellor, than he is able to hear 
and decide, he will, without the request of either party, refer such 
causes as he is unable to hear and decide in person to such Vice Chan- 
cellor as is most convenient,: Under this provision of the revised 
statutes, the Chancellor will retain such causes to be heard before 
himself as will, from the nature of the litigation, or the amount in con- 
troversy, be likely to be carried up by appeal; and also such causes 
as have been partially examined by him on the merits upon motion 
to dissolve an injunction, or otherwise. Mortgage cases, and other 
causes in which there is no real litigation, and which are entitled to 
a preference by being placed in either of the three first classes on 
the calendar, will not be referred to a Vice Chancellor, unless some 
special reasons are shown which may render such reference necessary. 

When the order is general, referring the cause to a Vice Chancel- 
lor to hear and decide the same, the whole cause is to be considered 
before the Vice Chancellor, as fully as if the original proceedings had 
been commenced before him; subject to the restrictions which are 
contained in the third section. And all motions, petitions, and other 
questions which are subsequently made, or presented, or which may 
arise in the cause, must be heard and cecided by the Vice Chancel- 
lor, unless otherwise specially directed in the order of reference. But 
where a special motion or petition which only relates to some colla- 
teral matter, or particular branch of the cause, is referred to a Vice 
Chancellor to hear and decide thereon, the cause still remains before 
the Chancellor, Every proceeding which is necessary or proper 
to enable the Vice Chancellor to decide the particular matter refer- 
red to him, may be done under his order or direction, He may there- 
fore direct a reference to a master to ascertain facts, make an order 
for the production of books and papers, &c.; and may enforce the ob- 
servance of any such order made by him in the same manner as if the 
whole case was before him. As to every other branch of the cause 
the proceedings must still be had before the Chancellor, as if no such 
reference of the particular matter had been made. 

Even in these cases of a reference of a motion or other special ap- 
plication to a Vice Chancellor, the authority given to the Chancellor 
by the sixth section is sufficiently extensive to enable him to direct 
all other questions and proceedings in the cause to be had and heard 
before the Vice Chancellor to whom the particular matteris referred. 
In such a case a special provision to that effect may be inserted in the 
order of reference, JOHN WALWORTH, 

A copy. Assistant Register. 

NM. B. The new Vice Chancellor, William 7. M*Coun, took his seat 
upon the bench Monday May 9, 1831; the oath of office having been 


previously administered to him by his Honour the Mayor, 
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Migest of Bate Buglish Cases. 


[ CONTINUED. } 


COMMON LAW. 

JOINT STOCK COMPANY. 

1. Where persons consent to become directors of a projected 
joint stock company, qualify themselves by the purchase of 
shares, and attend meetings of the company, for which it is 
intended that an act of parliament shall be obtained ; and do 
nothing to divest themselves of their interest in the concern ; 
they are liable for works ordered at a subsequent meeting of 
the projectors, which they did not attend, although no act of 
parliament be obtained, and the project failed. Doubleday 
v. Muskett, 7 Bing. 110. 

2. Certain letters patent contained a proviso, that, if assigned 
to more than five persons, they should be void. A bond con- 
ditioned for the payment of £10,000, in case the obligee 
should procure acertain number of persons to be stock- 
holders in a projected company of 10,000 persons, to whom 
the patents were to be assigned, held illegal, as being a fraud 
on the patent : Held, also, that the plaintiff (the obligee) must 
be taken to know the contents of the patent, although the 
proviso did not appear on the face of the condition of the 
bond, and there was no allegation in the pleas that he knew 
its existence. Duvergier vy. Fellowes (in error), 1 L. and 
W. 344. 


LIBEL. 


The judge directed the jury to consider whether it was the de- 
fendant’s intention to injure the plaintiff; but in conclusion, 
told them to find for the plaintiff, “if any person from read- 
ing the matter complained of, could conceive an ill opinion 
of the plaintiff :’”? Held to bea substantially proper direction, 
though it was admitted that the effect, and not the intention, 
was the proper object of consideration. Fisher vy. Clement, 
10 B. and C, 472. 

LIMITATIONS, STATUTE OF. 

A conditional promise in writing to pay a debt barred by the 
statute of limitations, must be declared as conditional, al- 
though it was given within six years after the debt was con- 
tracted. Haydon vy. Williams,7 Bing. 16S. 


MARRIAGE. 


If banns are published in a wrong surname, and that a name 
by which the party has never gone, although one which had 
been entered by mistake in the register of his baptism, and 
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although there is no intention to mislead, and no one having 
an interest in the marriage is in fact deceived, the marriage 
is void. Semble, that if the name had been one which the 
party had been known by, or if the error had been merely the 
partial variation of the name, or the addition or suppression 
of one Christian name, there being no fraud, the case would 


have been different. The King v. Inhabitants of Tidbshelf, 
1 B. and Adol. 190. 


PARTNERSHIP. 
A. and others carried on business under the name of the Plas 


Madock Colliery Company. A. retired from the firm, which 
afterwards became indebted to the plaintiff. No notice of 
any kind was given of the dissolution. It did not appear 
that the plaintiff ever knew A. as a partner, or that his being 
so was so notorious that the plaintiff must be presumed to 
have known it: Held, that A. was not liable to the plaintiff. 
Carter vy. Whalley, 1 B. & Ado}. 11. 1 L. & W. 297. 


PRINCIPAL AND AGENT. 
Where the seller of goods put into the hands of a broker 


who bought them for a party unknown to the seller, a do- 
cument which enabled the broker to mislead him into sup- 
posing the contract different in its terms from that under 
which the broker actually bought, and the principal paid 
the broker for the goods according to the contract stated by 
him: Held, that the principal was not afterwards liable to 
the seller. And (by Parker, J.) whenever the broker has 
stated to the principal, and the latter has Jona fide adopted, 
a different contract from that under which the broker bought, 
the seller cannot call upon the principal; because the seller 
sues on the actual contract under which the goods are sold, 
and must, therefore, show that the principal authorized or 
ratified that contract, not a different one substituted by the 
broker. Horsfally. Fauntleroy, 1 L. & W. 341. 


PROMISSORY NOTE. 


1. A declaration by the payee of a note that its concoction was 


illegal, is not admissible in evidence against a subsequent 


holder for value. Beauchamp v. Parry, 1 B. & Adol. 89. 
1L. & W. 334, 


2. A promissory note “ for value received by my late husband,” 


is valid on the face of it, Evidence cannot be given of a 
consideration other than that which appears on the face of 
the note. Ridout vy. Bristow, 1 C. & J. 231. 1 Tyrw. 84. 


3. An instrument containing a promise to pay money on a con- 


tingency, for value received, is no evidence on the money 
counts, Morgan y, Jones, 1 C. & J. 162. 1 Tyrw. 21. 
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SHIP BROKER. 


Semdle, that a ship broker is not entitled to remuneration for 
having procured a charterer for a ship, where the contract 
is not completed, though it be broken off by the refusal of 
the owner to complete it. Broad y. Thomas, 7 Bing. 99. 


SHIP-OWNER’S LIABILITY. 


The owner of aship, by charter-party, appointed G. B. to 
the command, and agreed that he should be at liberty 
to receive on board a cargo of lawful goods (reserving 100 
tons for the owner,) and proceed therewith to Calcutta, and 
there reload the ship and return to London; and upon her 
arrival in London, and discharge, the service should end ; 
the owner further agreed to supply the ship with stores for 
the time necessary to complete the voyage ; in consideration 
of which, G. B. agreed to take the command, and pay the 
owner a certain tonnage per month for the use and hire of 
the ship. It was further agreed, that G. B. should remit 
all freight bills for the homeward cargo to B. B. & Co. in 
London, who should hold them as joint trustees for the 
owner and G. B., that they should be applied to the pay- 
ment of the freight due to the owner, and the surplus be 
handed toG.B. It was then provided that the owner should 
have an owner on board, who was to have the sole manage- 
ment of the ship’s stores, with power to displace G. B. for any 
breach of the charter-party, and appoint another commander. 
The plaintiffs shipped goods on board the vessel in Calcutta 
for London, having first received a copy of the charter-party : 
Held, that they could not recover against the owner for the 
loss of their goods. Newberry vy. Colvin, 7 Bing. 190. 1 C. 
& J. 192. 1 Tyrw. 55. 


SLANDER. 


An allegation of special damage in action for words spoken by 
the defendant, is not supported by proof that the defendant 
had spoken the words to B. and that B. had repeated 
them as the words of the defendant, whereby damage ensued 
to the plaintiff. Ward v. Weeks, 7 Bing. 211. 

STOPPAGE IN TRANSITU, 

The right to stop in transitu is paramount to any lien of a 
third party against the purchaser. If goods be specifically 
directed to a particular place of destination, the transitus 
continues till they have arrived there, or the purchaser has 
given them a new direction. Morley v. Hay,3 M. & R. 396. 


TRESPASS. 


Under particular circumstances, it may be lawful to lay hands 
on a party, in order to serve him with process. /arrison v. 
Hodgson, 10 B, & C, 445. 
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TROVER. 


A. being indebted to B., gave him a delivery order for goods 
in a wharfinger’s hands, which the wharfinger accepted. A. 
afterwards gave C. an order,for the same goods: the wharf- 
inger refused to transfer to C. unless he could get B.’s 
order, but engaged not to part with them without informing 
C. B.’s debt being afterwards paid in part, he gave A.a 
delivery order for the goods, which he handed to the wharf- 
inger. C. again demanded them, and offered an indemnity, 
but the wharfinger again refused to deliver them to him, 
without B.’s order: Held, that C. had no property in the 
goods on which he could maintain trover against the wharf- 
inger. Melling v. Kelshaw,1 C. & J. 184. 1 Tyrw. 109. 


USURY. 


A covenant that the grantor of an annuity for four lives should 
insure the principal sum within thirty-days after the lapse of 
the third life, does not make the contract usurious. Jn re 
Nash, 7 Bing. 150. 


VENDOR AND PURCHASER. 


Assumpsit on an agreement for the sale of lands. The abstract 
was delivered to plaintiff in August, 1827, and returned with 
objections on the 4th of September following. These were 
answered on the 20th; the conveyance was not to be perfect- 
ed until April, 1828. The plaintiff re-sold the premises in 
November, 1827, without comparing the abstract with the 
deeds. The title having failed, but without any evidence of 
mala fides on the part of the defendant (the original vendor) : 
Held, that the plaintiff was only entitled to damages to the 
amount of the expenses he had incurred in the investigation 
of the title, or to nominal damages for the breach of con- 
tract; but not to the loss he had incurred by the re-sale. 
Walker v. Moore, 10 B. & C. 416. 

And see PrincipaL AND AGENT. 
WARRANT OF ATTORNEY. 
!. The Court refused to set aside a judgment on a warrant of 
attorney, on the ground that the warrant was given to secure 
a gambling debt, where it appeared that the defendant had 
represented to a party who purchased the debt from the 
plaintiff, that it was a good debt. Davison vy. Franklin, | B. 
& Adol. 142. 

. The 3 Geo, 4, c. 39. s. 4., which requires the defeasance to a 
warrant of attorney to be written on the paper or parchment 
on which the instrument itself is written, applies only to such 
warrants of attorney as fall within the former sections of the 
act, viz., warrants of attorney, which, in the event of not 
being filed within twenty-one days after execution, are 
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void against the assignees of a bankrupt. So heid by Lord 
Tenterden, C. J., and Bayley and Littledale, Js.; but, per 
Parke, J., “I was not present during the whole argument, 
and therefore I desire that my mind may not be considered 
as finally made up; but my present opinion is at variance 
with that pronounced by my Lord.” ‘The opinion of this 
learned and remarkably acute judge, seemed to be, that all 
such warrants of attorney were void to all intents and pur- 
poses. Bennett v. Daniel, 10 B. & C. 500. 

[It is remarkable that precisely the same point came be- 
fore the Court in Morris v. Mellin, 6 B. & C. 446; when 
Holroyd J., differing from the rest of the Court, took the 
same view as Mr. Justice Parke. ] 


WITNESS, BANKRUPT. 
A bankrupt cannot be called as a witness to explain a doubtful 


act which may defeat his commission. Sayer v. Garrett, 
7 Bing. 103. 


WRIT OF ASSISTANCE. 
The 6th G. 4. c. 108, s. 40, empowers officers of customs, 


or persons acting under the commissioners of customs, 
authorized by writ of assistance, to enter any house, &c., 
there to seize, and from thence to bring, uncustomed goods. 
The writ of assistance in question commanded the persons 
to whom it was directed to permit the commissioners of 
customs, their deputies and servants, to enter and search the 
houses, &c., where smuggled goods were, or were suspected 
to be concealed, kc.: Held, that this writ did not confer 
general authority to enter and search houses for uncustomed 
goods; but that such entry and search must be justified by 
the event, or by reasonable cause of suspicion. The King v. 
Watts, 1 B. & Adol. 166. 


Digest of late American Cases. 


The following is an abstract of cases lately published, selected 


from the fifth volume of WenpE.tu’s New York Reports. 


ARBITRATION. 


vy) 


. In a suit at law on an arbitration bond for not performing 


an award, it is no defence that the party sought to be charg- 
ed had not notice of the hearing and did not attend. £/men- 
dorf v. Harris, 516. 


. A parol appointment by arbitrators of an umpire is good, 


unless the submission require it to be made in writing. 516 
The case of Peters vy. Newkirk, 6 Cowen, 103, reviewed in 
opinion of C, J, and nore, 516, 
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ARREST OF SHIPS AND VESSELS. 

i. A party who has furnished wood as fuel for a steam-doat, is 
not entitled to the remedy given by the act authorizing the 
arrest of shifis or vessels for debts, kc. Johnson v. The Steam- 
Boat Sandusky, 510. 

2. The supplies contemplated by the act are such as enter into 
the construction or equipment of the vessel and become a 
part of her, and not such articles as are daily consumed and 
constantly replaced. id 
The acts authorizing the arrest of shifs or vessels, &c. do 
not authorize proceedings against smal/, ofien, undecked boats, 
employed within a port, and not performing voyages coast- 
wise from state to state, or from one port to another. Far- 
mers’ Delight v. Lawrence and Sneden, 564. 

4, The words shifis or vessels, as used in the statutes, are to be 
understood as used in common parlance, and apply only to 
vessels of a larger class. id 


ASSUMPSIT. 

Where a printer had printed a law book for a bookseller, 
and had delivered all of the work except a few signatures, 
(viz. sheets of eight pages,) and the bookseller fai/ed and as- 
signed the work to a third person, and the printer delivered 
up the remaining sheets on the fromise of such third person 
that he would see him paid the amount of his bill, it was 
held that the promise was binding although not reduced to 
writing, and notwithstanding that the printer had xo dien 
Gardiner v. Hopkins, 23. 

2. The finder of a lottery ticket, or rather of a certificate - a half 

ticket payable to the Aolder, issued by a vendor of lottery 

tickets, is not entitled to recover from the vendo1 ee moiety 
of the money drawn as a prize by the original ticket, the ven- 
dor having received the whole prize money from the mana- 
gers’of the lottery, where the vendor has notice that the par- 
ty holding the certificate came to the possession of it by fin- 
ding; payment tothe holder, under such circumstances, would 

be no bar to an action by the owner, McLaughlin vy, Waite, 404 

ANKS. 

. A monied corporation having authority to convey real estate 

may pledge the same by mortgage in security for the pay- 

ment of its debts. Jackson v. Brown, 590. 

2. Authority to such corporation, to take real estate in doe 
ofits debts either by conveyance or purchase under judgment 
in its favour, involves, it seems, the power subsequently of 
selling and conveying the same, iis 


BILLS OF EXCHANGE AND PROMISSORY NOTES. 
t. Where A. for the accommodation of B. endorsed a bill o! 


exchange for $2500, drawn by B. on C, payable four month: 
LLi—-NO, Vil, 33 
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after date, in consequence of being shewn a letter from C. 
to B. saying, “I have no objections to accepting for you at 
3 and 4 months for $2500, on the terms you profiose;”? which 
bill of exchange was discounted by a bank and passed to the 
credit of B., and to the payment of which A. was subsequent- 
ly subjected: it was heldthat A. was entitled torecover against 
C. on the acceptance contained in the letter, without shewing 
what were the terms frofiosed adverted to in the letter, or a 
compliance with them; and notwithstanding that one bill was 
drawn at four months, instead of two bills at 3 and 4 months. 
Greele vy. Parker, 414. 

2. Where a party endorsed an accommodation note for another 
at sixty days, with a view of enabling the maker to obtain a 
discount at a bank, and the maker after refusal by the bank 
to discount the note, passed it off when it had but 18 days 
to run in the purchase of lottery tickets at retail price, the ven- 
dor of the tickets knowing that the maker was not a dealer 
in tickets, and having been iniormed that the note had been 
in the bank, and the dank marks being upon it, it was held, 
in an action against the endorser, that the circumstances com- 
bined were sufficient to have put the vendor of the lottery 
tickets on enquiry, and that he was thus chargeable with no- 
tice of the misapplication of the note, and that the endorser 
was not liable. Brown vy. Taber, 566. 

S. Wolice of protest, sent to atown where a note bore date, where 
the officers of the bank were told by the person who presen- 
ted it for discount the endorser resided, and where in fact 
he did reside until afew weeks previous to the date of the note, 
was Aeld sufficient to charge the endorser. Bank of Utica y. 
Davidson, 587. 

4. The holder of a note payable to dearer in the possession of 
thesayee after due, cannot maintain an action upon it against 
the maker, if the payee be a mere agent, and the persons hav- 
ing the beneficial interest in the note forbid its payment to 
him. Comstock v. Hoag, 600. 

CONSTRUCTION OF GRANTS BOUNDED ON RIVERS 
ABOVE TIDE WATER. 

i. The rule of the common law prevails here, that grants of 
lands bounded on rivers and streams adove tide water extend 
usque filumague, and that not only the danks, but the beds 
of the rivers, and the is/ands therein, and the exclusive right 
of fishing, pass to the grantee, unless they are expressly re- 
served, or the terms of the grant be such as to show a clear 
intention to exclude them from the operation of the rule of 
law. Per Chancellor Watwortn and Senator ALLEN. Canal 

Commissioners v. The Peofile, 423. 

2. The right of the riparian owner to the stream itself, however, 

is not absolute if the stream be navigable; in such case, the 
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right of the owner is subject to the right of the fjudlic, to use 
the waters as a highway for the passage of boats, &c., and in 
conformity with this principle, the legislature declare cer- 
tain waters public highways, regulate the building of dams &c. 
Per Chancellor Watwortu and Senator ALLEN. id 
3. The state has notthe right, without making compensation, 
to destroy the property of individuals situate upon rivers 
above tide water, in making waters navigable which are not 
so by nature, or in afipropriating such waters to the frublic 
use by artificial erections orimprovements. Per Chancellor 
Watworts and Senator ALLEN. id 
4. The principle of the common law extending grants, usgue 
filum aque, is not sufficiently broad to embrace our darge 
Sresh water lakes ; as to those our local law assigns the shores 
down to ordinary low water mark to the riparian owners, and 
the deds of the lakes with the is/ands therein to the public. 
Per Chancellor WaLwonrn. id 
5. The permanent overflowing of a water fall, in the construc- 
tion of public works, is an appropriation of the same to the 
public use, and the owner is entitled to compensation. Per 
Chancellor WaLtwortn and Senator ALLEN. id 
6. The rule of the common law extending grants, on the shores 
of rivers above the flow and reflow of the tide usgue filum 
aqgué, does not apply to our large fresh water rivers ; at all 
events, a patent bounded on a river navigable above tide water 
passes no interest to the patentee in “the bed of the river 


as against the state. Per Senator BEarpsLey. id 
DEVISE, 


A devise to executors eo nomine to hold and manage real es- 
tate until the coming of age of the youngest child of the 
testator vesis the estate in the executors, and it is not ne- 
cessary to the perfecting of the estate in them that they 
should take out letters testamentary. Judson y. Gibbons, 224, 


ERROR. 

1. Where the members of the court for the correction of errors 
are egually divided as to the judgme nt to be pronounced, the 
judgment of the court below is of course affirmed; but such 
formal affirmance does not settle the question of law. Bridge 
v. Johnson, id 
. The proper mode of putting the question in a court for the 
correction of errors, or in a court of appeal, is “ Shall this 
judgment (or decree) be reversed ?” and if a majority of the 
court does not vote for a reversa/, the pa or decree is 
of course affirmed, id 


FRAUDULENT REPRESENTATION, 
1. Whether an action at /aw will lie by a vendee against a vendor 
for a fraudulent representation as to the title toland, where the 
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vendee accepts a deed without warranty, and is subsequently 
evicted by the true owner. Quere. Leonard v. Pitney, 30 

. The action, at all events, must be brought within six years 
after the refiresentation; ignorance in the vendee of the defect 
of title, and fraudulent concealment on the-part of the vendor 
of such defect until within ,six years before suit brought, is 
no answer to a plea of the statute of limitations. id 

INSURANCE. 

}. In an action ona policy of insurance against an incorporated 
company, by the terms of whose act of incorporation an as- 

gnee of the assured may bring an action on the policy in Ais 
own name, if the subject insured has been transferred to him, 
it is necessary that the plaintiff aver in his declaration that 
he has become the furchaser or assignee of the subject insured; 
a general averment that the plaintiff became and was interes- 
ted in the buildings insured, and that the assured transferred 
all his right and interest in the jolicy to the plaintiff, is not 
sufficient; such general averment would be sufficient if the 
party plaintiff was authorized, at common law, to maintain 
an action in his own name. Grangerv. The floward Ins. 
. of New-York, 200. 

2. A part owner may insure his individual interest in a vessel 
W ithout specifying that interest; it is sufficient if he has an 
insurable interest to the amount in question. Zurner v. 
Burrows, 541. 

. 1f it clearly appears that the owner who effected insurance 
did it on joint account, and the language of the policy is for 
account of whom it may concern, or for account of the owners, 
any one having an interest in the vessel insured may claim 
he benefit of the policy ; but where the policy contains no 
words importing interest in any other than the person effect- 
ing it, none but himself can claim the benefit of the policy.id 


JUDGMENTS, ees 

1. To an action ‘of debt on judgment rendered in a sister state 
commenced by attach ment of goods &c, a defendant may plead 
in bar of a recovery that no process was ever served upon 
him in the suit in which the judgment was rendered, and that 
he never appeared thereto in person or by attorney; notwith- 
standing that in the record it is averred that the defe ndant afi- 

heared to the suit, Siarbuck vy. Murray, 148 


i 
2. It is not a good plea in such action that the defendant at the 


o 


time of the commencement of the suit in such sister state, 


was and ever since had been an inhabitant and resident of 
another state, and that he was not, during all the time afore- 
said, within the state where the judgment was rendered. id 
5. If the jurisdiction of the court as to the subject matter or per- 
/n is not impeached, the record of such judgment is entitled 
to full faith and credit. id 
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4. To an action of dedt on judgment rendered in a sister state, 
commenced by attachment of goods, kc. a plea that the de 
fendant was not served with process and had not notice of the 
pendency or prosecution of the suit, is equivalent to a denial of 
appearance in person or by attorney, and a bar to the action. 
Holbrook vy. Murray, 161. 

5. In an action ayainst several on such judgment, who sever in 
their defence, if the plea of one be adjudged good, and the 
judgement as to him be pronounced void, it is void as to all the 
defendants. id 

MICHIGAN. 

The goverment of the territory of Michigan have the power 
under the law organizing the territory, to incorforate a bank- 
ing company. Sank of Michigan v. Williams, 478. 


PARTNERS AND PARTNERSHIP. 
1. Where a general partnership exists and money is borrowed 


by one of the firm in the name of the firm, all the partners 
are liable, although the money when obtained be appropria- 
ted by the partner borrowing it to his own use. Church v. 
Sparrow, 223. 

2. So, also, they are liable where one of the firm borrows mo- 
ney, (not expressly on his individual credit,) and it be shown 
thatit was borrowed for and appropriated to the use of the firm. 

id 

3. Where two persons agreed to burn lime on shares, one to fill 
a kiln with stone and the other to burn the kiln and furnish 
the necessary wood for the purpose, the lime to be equally di- 
vided between them, i¢ was held, that a technical fartnership 
existed between the parties. MJusier v. Trumpbour, 274. 

4. Notwithstanding the partnership, however, an action at law 
may be maintained by one partner against the other fora 
balance due him growing out of the partnership transaction, 
if there be but a single item to liquidate. id 

». Where one of severa/ partners to whom an indemnity is giv- 
en, is compelled by a course of legal proceedings to pay out 
monies on account of a demand against his firm, the action to 
recover back the monies thus paid may be brought in the 
names of all the members composing the firm; the presump- 
tion being that the monies were paid out of the partnership 
funds. Jill vy. Packard, 375. 


ABOLITION OF IMPRISONMENT FOR DEBT IN NEW 
YORK. 

We are not by any means inclined to advocate, (on the con- 

trary we abhor) the rractice of imprisoning upon the absurd 
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supposition of fraud, the body of a person for his failure to 
pay a debt which he contracted with the expectation and pros- 
pect of paying, but which, from unforeseen and inevitable mis- 
fortune, he cannot pay. But there are debtors of another cha- 
racter; there are those who contract debts without the inten- 
tion of payment, and squander what they thus get into their 
hands in profligacy. There is another class of debtors, per- 
haps a little more honest, whose disposition to thoughtless ex- 
travagance sometimes leads them to incur unthinkingly debts 
far beyond their means of payment, even when the terrors of a 
commitment to prison are held up before them. It is said that 
an English dandy of celebrated sporting notoriety, after trying 
on a new pair of top boots and finding them fit to a hair, turned 
round delightedly to the maker and thus manifested his appro- 
bation,—“ D—mn your eyes, make me forty pair directly!” It is 
recorded of another very young and weak man, that he ordered 
his twelve hundred guinea dressing box, and told his coach- 
man to “send home some more gigs;” and then was insolvent. 
It is said, we know, with some plausibility, that if imprison- 
ment for debt is abolished, tradesmen, money lenders, &c. will 
be more careful in giving credit to such persons. The truth of 
the matter is, it is a difficult subject to legislate upon; and it 
is unfortunate, that there is a difficulty in protecting the honest 
and just, without affording at Icast a partial shelter to those 
for whom none is intended. 

The following case, which we copy from the Journal of 
Commerce, was lately decided under the law abolishing im- 
prisonment for debt in New York. 

The application of John Boruck, an imprisoned debtor, for 
a discharge under the provisions of the law exonerating the 
person of a debtor from imprisonment, was heard on Tuesday 
last before his honor the Recorder, and a Jury of freeholders 
summoned on the demand of the opposing creditors, who are 
foreigners residing in Europe, and were represented by their 
counsel, Messrs. Seaman and Cameron, Upon hearing the ex- 
amination of the insolvent, and some other testimony, the Jury 
discharged him, under a direction from the Recorder to the 
effect, that if they believed him to be without property, he was 
entitled to a discharge within the spirit and meaning of the 
law, notwithstanding the improper manner in which he may 
have lost or squandered his own money or that others. The 
proceedings on behalf of the insolvent were conducted by 


Messrs. Price and Wallis 


eR eee a - 


| 
| 











1831.] Imprisonment for Debi. 265 


The insolvent, it appears, had been employed as a clerk or 
agent by a commercial house in Europe, upon the recommen- 
dation of a near relative of his, a merchant of wealth and re- 
spectability, for the purpose of procuring consignments of 
goods and merchandize from this country to Europe. And in 
order to enable him to make advances upon such consign- 
ments, the insolvent being then entirely destitute of property or 
means, he was supplied by that house with a credit to a very 
large amount, upon certain mercantile houses here, who were 
authorised to negotiate the bills he might draw, upon his de- 
positing with them an open letter of advice, specifying the 
merchandize to which the proceeds of the bills were to be ap- 
plied by way of advance, and the vessel in which the same 
were to be shipped. 

In apparent conformity to this arrangement he drew bills 
upon the credit of his employers, and received the proceeds 
thereof, to the amount of upwards of $142,000, while the actual 
advances made by him on shipments to their account were only 
$87,000, leaving a deficiency of $55,000 which he appropriated 
to his own use. Upon his examination before the Recorder, 
he accounted for about $15,000 of this deficiency, in the follow- 
ing manner: His expenses in about 18 months up to the time 
of his arrest, he estimated were $6,500; towards which, how- 
ever, he received $1600 from his employers. He lost on a ship- 
ment of cotton from New Orleans $500, and $247 on the sale 
of some merchandize upon which he made an advance at the 
same place: That he lost in the various Gambling Houses at 
New Orleans $2300, and in lotteries about $3000: That he 
expended $5000 in finery, dresses and jewelry, for a certain mar- 
ried female, not his wife, who until recently was a resident of 
this city, and that the balance due his employers, viz. $39,000, 
he lost in gambling in this city and some of the adjacent villages. 

That during the early part of last summer, upon a Sunday, 
he went into a house in Fulton street In company with another 
person, where he lost $1500 at Faro in the course of afew hours, 
That he afterwards lost at the same place several sums of money 
amounting to $10,000. That a house was afterwards opened 
in Lumber street, and kept by the same persons he had seen at 
the house in Fulton street, at which he lost various large sums 
of money at the same game, the precise amount of which he 
could not state, losing never less than $1000 ata time. That 
he had played a variety of games at cards, and lost upon the 
toss of a copper, $20, perhaps $50 or $100. He played in the 
house in Fulton street in the early part of last summer. The 
house in Lumber street was opened afterwards by the same per- 
sons, and broken up during the month of August or September 
last. In the course of a very few months, he lost by gambling 
the large sum of $39,000, as appears thus : 
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Deficiency $55,000 
Expenses $4,900 
Losses 747 
Gambling at N. Orleans 2,300 
Lotteries 3,000 
Woman 5,000 say 16,000 
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$59,000 
Lost in Fulton street 10,000 





Lost in Lumber street 29,000 








Hiterary Kutelligence. 


Persnsporr’s Annipementr. We again call the attention of our 
readers to this work. In justice to the American publishers, we 
should offer an explanation of the charge in the May No, respecting 
their errors of the press. We there stated that there were too many 
typographical errors, ‘These we discovered from time to time as we 
had occasion to refer to the work in the course of our researches; but 
we made nomemorandum of them, and could not now, therefore, point 
them out. We did not mean to be understood that the work was to 
be censured, so far as we had examined it, for the fault we have men- 
tioned, more than law books are in general, which come from the 
American press ; but we could not avoid expressing our regret that 
in a work which we esteem so valuable, there should be even the 
ordinary proportion of mistakes intypography. The more we have 
examined the work, the more favourably do we think of it as a full 
and methodical abridgment of the English Common Law; and we 
sincerely wish, that the publishers of it in this country, who as we 
are told have incurred great expense in their undertaking, will be as 
richly remunerated for their enterprise, as they deserve. 


The following information, which we have received from the New 
York publishers, we with great pleasure lay before our readers: 

“That there are crrors of the press in the American edition, the 
publishers are frank to acknowledge; but they know of no work en- 
tirely free from them ; and they are const untly making such arrange- 
ments as are calculated to ensure good pr inting and accuracy, which, 
if they have not yet fully attained, they hope to approach nearer to, 
as they progress, That the American edition is more correct than 
the English, the publishers have no hesitation in declaring. The 
Vice Chancellor of New Nork, who is a subscriber to the English 
edition, and who has carefully corrected the errors in it, (they state) 
can testify that there were in the earlier volumes of this edition, from 
one to two pages of closely printed erraia in each volume; and that 
in one of the volumes, as many as half adozenof the princ ipal heads 
were by mistake inserted ina wrong part ofthe volume, ‘These errors 
have been corrected in the American edition, the publishers havin; 
had the loan of the Vice Chancellor’s copy to publish from.’ 
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